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INTRODUCTION
Welcome to this month’s Tax eNews, in which we update you on HMRC’s extension to self-assessment tax return filing deadlines, following strike action by HMRC.

We also report on the continuing uncertainty facing Solar PV installers and investors on Feed-In-Tariff rates.

Please browse through this month’s articles using the links below or contact us with any queries you might have.

With best wishes for 2012.
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TAX RETURNS – EXTENDED FILING DEADLINE
Self assessment tax returns are due to be filed by midnight on Tuesday, 31 January 2012, otherwise a late filing penalty should apply.

However, because of strike action, HMRC has extended the filing deadline to 2 February and people filing by midnight on this date will not receive a £100 late filing penalty, nor will they be charged interest if they pay their tax by this date. 

David Gauke, exchequer secretary to the Treasury, said: ‘This strike could have caused thousands of people to incur fines, so I am pleased that HMRC has taken this common sense approach.

‘The government does not want anyone trying to file their tax return on time to be unfairly penalised because they were unable to get through for help and advice on the 31 January.’

The public sector union, the PCS, has organised strikes at call centres in protest at the use of private companies to run call-handling trials in two centres.

It has also been confirmed that the window of enquiry will remain as 31 January 2013 only.
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POSSIBLE REVISED CUT OFF DATE FOR FEED-IN-TARIFF RATES – THE CONFUSION CONTINUES
The confusion is set to continue on Feed-in-Tariff rates (“FITs”) set to apply from 1 April 2012, for installations with eligibility dates of between 12 December 2011 and 1 April 2012. This because DECC has appealed against the ruling made against it last week at the Appeal Court, which held, for the second time, that changes proposed last year are unlawful.

The Department of Energy and Climate Change (“DECC”) issued a Consultation Document on 31 October 2011 to reduce FIT rates. Under the consultation, it was proposed that if installations were complete and eligible pre 12 December 2011, the installations would continue to get the higher FIT rates of 43.3p for installations of less than 4kw, with no future restrictions.

However, if the installations were completed between 12 December 2011 and 1 April 2012, the installations would get the current rate of 43.3p for electricity generated pre 1 April 2012, and then a much lower of only 21p per kilowatt hour thereafter.

An appeal was lodged against DECC stating any reductions made before the supplier licences themselves were amended were unlawful, which means 12 December is no longer a relevant date and should have no impact on future FIT rates. This appeal was upheld.

This decision meant that no reduction can come in until the supplier licences have been amended and that has a period of at least 40 days. Therefore, if changes are to be made from 1 April 2012, the proposed licence changes need to be laid before Parliament at least 40 days before. This process has now been started and so the reductions from 1 April will apply to any installation made on or after 3 March 2012, with current FIT rates applying only to the electricity generated by those systems between 3 and 31 March 2012.
However, there is still uncertainty for rates due to installations made between 12 December 2011 and before 3 March 2012. DECC lost its appeal at the Appeal Court, which ruled the changes proposed were unlawful, but DECC has now sought leave to appeal the decision before the Supreme Court.

If DECC is successful, any installations post 12 December could see FIT rates still fall from 1 April as planned. If DECC is not successful, installations made before 3 March 2012 will not have their rates slashed from 1 April 2012.

The uncertainty of what rates apply now and in April for installations still taking place is unsatisfactory and is not helping the solar sector flourish, with many reportedly losing their jobs.

We will update you as soon as we are aware of next appeal outcome.
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2012 BUDGET
This year’s Budget will take place on Wednesday 21 March 2012.
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TOUGHER PROCEDURES FOR CIVIL FRAUD INVESTIGATIONS 
Yet a further new disclosure facility, the Contractual Disclosure Facility (“CDF”) will come into effect at the end of January.

This will be a new opportunity for taxpayers to own up to tax fraud. Under the Facility, HMRC will write to a taxpayer, suspected of committing tax fraud, offering a CDF Contract. This will include:

• An acceptance letter;
• A denial letter;
• A disclosure form; and 
• A copy of COP9 (“Code of Practice 9”).

The Facility offers the taxpayer three options: own up, deny, or not reply.

If a CDF Contract is entered into with HMRC, the taxpayer agrees to abide by the terms and conditions of the Contract, which will mean HMRC will not criminally investigate or prosecute the taxpayer over the fraud covered by the Contract.

As part of the Contract, the taxpayer tells HMRC about all tax deliberately evaded and that he has provided an accurate and complete account of the tax fraud, which he will stop immediately, and will pay all taxes, duties and interest and penalties due.

This will be the only way that a taxpayer can admit to a tax fraud without HMRC launching a criminal investigation and is also likely to result in lower penalty levels.
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NEW IMPROVED LDF
Improvements have been made to the Liechtenstein Disclosure Facility (“LDF”) which are hoped to make it “more transparent and easier to use”.

First, a taxpayer must already own or acquire qualifying assets in Liechtenstein in order to use the facility. Taxpayers will now need to provide HMRC with a simple confirmation, issued by the Liechtenstein Financial Intermediary, as proof of acquisition of a qualifying asset which is aimed to streamline the registration process. 

Second, Liechtenstein’s financial intermediaries now have an extended deadline to 31 March 2012 in which to notify their UK clients that they must meet their UK tax obligations.

Finally, there is now a self certification option to demonstrate UK tax compliance which should help reduce costs and simplify the process.

If you would like further information on either the LDF or any other of HMRC’s tax amnesties, please contact AG Tax Consulting.
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2011/12 PAYSLIP BOOKLET DELAYS
HMRC are in the process of issuing new PAYE payment booklets for 2012/13 and expect to complete this exercise by 31 March 2012.

Due to the issue of these booklets, it will not be possible to issue further payment booklets for 2011/12, which may affect employers requesting 2011/12 booklets, depending on which Accounts Office they are linked to.

If you are making a request for a 2011/12 booklet, requests directed to Shipley should be delayed until after 21 January 2012 and requests to Cumbernauld should be delayed until 28 January 2012.

Employers who have a payment to make by 19 January 2012 who do not have a payslip or payment booklet should use the online facilities to make payment. Alternatively, employers should simply send payment or notification of nothing to pay to HMRC, Shipley with a covering letter.
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REASONABLE EXCUSE
HMRC have lost a further case on what is or is not a ‘reasonable excuse’ when considering late payments of tax.

The taxpayer company, Dudman Group Limited, made 9 out of 12 monthly payments due under PAYE late during the year 2010/11.

As a result, HMRC issued penalties of almost £30,000.

The company appealed, claiming it had a reasonable excuse for its failure to pay on time with its trading and cashflow position being adversely affected by nine specific business failures, leading to liquidation or administration of its debtors. The bad debts were almost £260,000 and other customers who were continuing to pay had extended their credit period with the company and persistently paid late.

HMRC argued that the taxpayer company habitually paid late and did not have a reasonable excuse.

Further evidence presented by the company included difficulties with its bank which had insisted on converting a £4 million overdraft facility into a confidential invoice discounting arrangement, with impacted on the company’s working capital. At the same time, the bank increased its charges significantly.

The First-tier Tribunal Judge, Geraint Jones QC, ruled that he was satisfied the company had used reasonable diligence to pay the tax and was clearly doing all it could to collect its debts and renegotiate facilities. Therefore, he concluded the company did have a reasonable excuse for late payment and the taxpayer company’s appeal was allowed.

Whilst each case will be determined on its own merits, we are aware that HMRC are currently reviewing its policy in charging late payment penalties which, to date, in our experience, appear to be being charged at the highest rates possible with no regard to the taxpayer’s particular circumstances or consideration of any reasonable excuses presented and it will be interesting to see what impact this case has on HMRC's overall policy.
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PAYE TAX CODES
HMRC are issuing PAYE tax codes for 2012/13. These new coding notices, which are due to be issued between January and March 2012, will be used against employees pay from April 2012 onwards. It is important that these coding notices are checked carefully as an incorrect code will result in too little or too much tax being deducted from pay or pension payments. 

If you are unsure that your coding notice is correct and would like some further guidance please do get in touch. 

Good news for many
The majority of taxpayers will see an increase in their tax code as the personal allowance for those under 65 increases from £7,475 to £8,105. 

Those individuals with simple tax affairs (just one employer with no reliefs or benefits or tax underpayments brought forward) will generally not receive a coding notice. Their current coding of 747L will be automatically uplifted to 810L following general instructions to employers.

Although the personal allowance is increasing, the point at which taxpayers start to pay the higher rate of 40% tax on their taxable income is decreasing (from £35,000 to £34,370). This means that basic or higher rate taxpayer will generally benefit from the same tax saving of £126.

The withdrawal of the personal allowance for those with income over £100,000 income limit applies for 2012/13. The reduction in the personal allowance is by £1 for every £2 of adjusted net income above the income limit. Adjusted net income for these purposes is broadly all income after adjustment for pension payments, charitable giving and relief for losses. Individuals with adjusted net income of at least £116,210 will not be entitled to a personal allowance for 2012/13.

Internet links: HMRC news | HMRC guidance on tax codes
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HMRC NOW ABLE TO ACCEPT FASTER PAYMENTS
HMRC have announced that they are now able to accept payments made using the Faster Payments Service. This will allow you to make faster electronic payments, typically via internet or telephone banking, enabling them to be processed on the same or next day.

HMRC advise that those wishing to make payments using this method should contact their bank or building society before making a payment to confirm:

• the service available to you

• whether there are any single transaction or daily limits on the amount you can pay 

• their latest cut off times for making a payment.

HMRC are also reminding taxpayers to ensure that they always use the correct bank account details and reference number. 

Internet link: HMRC news
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GANGMASTERS AND TEMPORARY WORKERS FOR THE OLYMPICS
HMRC are warning employers who plan to take on more staff for the Olympic and Paralympic Games to check their ‘labour providers’. These ‘labour providers’ are agencies that supply temporary workers to meet seasonal and market demand and are sometimes called ‘gangmasters’.

Businesses which may be affected include those in catering, food processing, construction, hotels, leisure and security.

HMRC has warned there is a risk that employers could unknowingly hire workers who are in the UK illegally or are earning below the National Minimum Wage. This could result in enquiries by HMRC and costs for the business, damaged reputation and even prosecution.

Marie-Claire Uhart, Director of Specialist Investigations, said:

‘HMRC has found problems with fraud and unpaid taxes in the labour provider field and this might increase as companies employ more casual labour for the Games. HMRC routinely tackles attempts to defraud the Exchequer, including the use of false invoices and hijacked VAT registrations.’

‘Businesses that use labour providers can help prevent these forms of tax abuse – and avoid involvement in fraudulent supply chains – by being alert and asking the right questions.’

The following link includes a list of questions which businesses should ask before using the services of a gangmaster.

Internet link: News release
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AGENCY WORKER REGULATIONS 
Under the Agency Workers Regulations, workers supplied by an agency become entitled to receive pay and basic working conditions equivalent to any directly employed employees after a 12 week qualifying period. 

The rules came into effect from 1 October 2011 so the 12 week period commenced from 1 October 2011 for existing agency workers. Where these workers are still engaged by the hirer, they now qualify to receive pay and basic working conditions equivalent to directly employed employees.

Where an agency worker is at the entity for less than 12 weeks, a minimum break of more than six weeks between assignments with the same employer will be necessary for the rights not to be available.

Guidance on the Agency Workers Regulations can be found on the BIS website.

Internet link: BIS guidance
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R&D RELIEF 
The Government announced an increase to SME Research & Development relief to 200% from 1 April 2011, subject to European Commission approval. The European Commission has now approved that this increase is effective for state aid purposes. 
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VAT CONCESSION WITHDRAWN 
Revenue and Customs’ Brief 41/11 reminds taxpayers that, from 1 January 2012, the current concessionary arrangement which allows a motor vehicle supplied to a wheelchair user to be treated as a zero rated supply, if the vehicle is adapted shortly after it is supplied to the disabled person, will no longer apply.

Zero rating will continue to apply on motor vehicles adapted before the vehicle is supplied to the individual and it is therefore likely that garages will recommend to their customers that any alterations are made part of the specification of the purchase.
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ONLINE VAT RETURNS AND ELECTRONIC PAYMENTS
Since April 2010 most VAT registered businesses have been required to submit their VAT Returns online and pay any VAT due electronically. From 1 April 2012 all VAT registered businesses will be required to meet these requirements, apart from a very small number who will be exempt.

Exemptions from doing your VAT online

Businesses may not have to comply with the requirement if:

• they are subject to an insolvency procedure - but if the business is subject to an approved Voluntary Arrangement, administration or trust deed, an online submission may be made

• HMRC is satisfied that the business is run by practising members of a religious society, whose beliefs prevent them from using computers.

If you believe either of these exemptions apply then it is important to confirm the position with HMRC and not assume that the exemption applies. 

Paying your VAT electronically

Businesses which submit their VAT Returns online, must also pay any VAT due electronically. This generally gives businesses up to seven extra calendar days to submit their return and pay their VAT. There are some exceptions to this rule, for example businesses which file annual returns and make payments on account. 

HMRC advise: 

‘The extended due date will be shown on your online return and you must ensure that cleared funds reach HMRC's bank account by this date. If your payment clears later than this, you may be liable to a surcharge for late payment’.

‘There are various ways to pay including by Direct Debit, online and telephone banking. You can also pay by cheque at a bank or building society using a Bank Giro paying-in slip which can be obtained from HMRC. Since some of these methods can take a little time to set up, you should choose which method you want to use, and set it up, well in advance of the filing and payment deadline’.

If you would like any help with your VAT return please do get in touch.

Internet links: HMRC VAT online guidance | VAT online helpsheet
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POST CESSATION TRADE RELIEF : ANTI AVOIDANCE 
The Government has announced that it will introduce new legislation, effective from 12 January 2012, to counter tax avoidance that relies on post cessation trade relief.

HMRC has recently become aware of a contrived and aggressive avoidance scheme that seeks to generate post cessation trade relief for set off by users of the scheme against their other income or capital gains.

Whilst legislation will be introduced in the Finance Bill 2012 to prevent relief where arrangements are entered into in which the main purpose, or one of the main purposes, is to obtain a tax reduction, the legislation will have an immediate effect.
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STAMP DUTY LAND TAX PENALTIES 
Section 76 of the Finance Act 2003 requires a “purchaser” in relation to a chargeable transaction to deliver an SDLT return within 30 days of the “effective date” of the transaction. The return needs to include a self assessment and the SDLT must be paid with the filing of the return. Penalties will be charged for failing to meet the submission date, although the actual timing and quantum of the penalties have now been updated following the implementation of Schedule 55 of the Finance Act 2009.

In the case of Ryan vs R & C Commrs [2012] UK UT9 (TCC), a taxpayer completed a lease of business premises as tenant and became obliged to render a land transaction return under Section 76, Finance Act 2003, no later than 23 June 2007. The return was finally submitted on 26 June 2009 and HMRC imposed a fixed penalty of £200.

The taxpayer appealed on the grounds he was not aware of his obligation to make a land transaction return and nobody had notified him of that obligation.

His appeal was dismissed by the Upper Tribunal on the basis that the failure of the landlord, solicitors or HMRC to advise the taxpayer could not conceivably be a reasonable excuse as neither the landlord, the solicitor nor HMRC were under any obligation to advise the taxpayer on this matter.

Whilst the taxpayer was entitled to expect his own solicitor to advise him of the obligation to submit the return and to perform this function for him, this was not the same as saying he had a reasonable excuse within the meaning of the legislation. The taxpayer’s appeal therefore failed.

The issue of the “effective date” was tested in Lancer Scott Limited vs R & C Commrs [2012] UK UT10 (TCC) where the taxpayer company purchased five flats in Bournemouth. Contracts were exchanged on 2 October 2009 and consideration was paid in full on 9 October. SDLT returns were submitted to HMRC on 20 November 2009, some 42 days thereafter. As Section 76 Finance Act 2003 provides that such returns had to be delivered within 30 days of the effective date, HMRC issued 5 fixed penalties of £100 each. The taxpayer appealed.

The Upper Tribunal dismissed the taxpayer’s appeal. The taxpayer’s argument was that the effective date was the date accepted by the Land Registry of its applications for registration as the proprietor of the 5 flats. The Upper Tribunal held this as being untenable and ruled 9 October was the effective date and all 5 penalties remained due.

SLDT return forms can often be overlooked and it is vital these are discussed with your solicitor when completing any type of transaction that involves land.
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CHANGES TO THE SCOTTISH RATE OF INCOME TAX 
The Scotland Bill is the first legislative step in implementing recommendations made under the Calman Commission.

If passed, the Bill will make changes to the financing of the Scottish Parliament, including the creation of a Scottish rate of income tax.

The main consequence of the Bill will be Holyrood’s ability to vary the rate of income tax within Scotland. The basic, higher and additional rates of income tax will be reduced in Scotland by 10p. The Scottish Parliament will then have the right, but not the obligation, to introduce a Scottish income tax rate.

This could mean that Scottish payers may end up paying less income tax then elsewhere in the UK or conversely, they could end up paying more. The ability to vary tax rates will provide Scotland with the responsibility for raising and spending public money. HMRC will remain responsible for the collection and administration of all UK taxes, including Scottish tax. However, the cost of collecting Scottish tax will be born out by the Scottish Budget.

It is thought these new powers will not be exercised until April 2016 and there are a number of practical concerns with how the Scottish rate might fit in within the wider UK income tax framework which will need to be resolved before then.

One of the issues that will need to be addressed is the definition of residence, which continues to be a difficult subject.

As HMRC have concluded that the vast majority of Scottish taxpayers are either employees or pensioners, paying tax via the PAYE system, there will also be an obligation on payroll software providers to ensure their products are compatible with the legislation.

There is currently talk of introducing a reduced rate of corporation tax in Northern Ireland in response to the concerns raised that the 12.5% rate of corporation tax in the Republic of Ireland is drawing businesses out of Northern Ireland. If Northern Ireland does get its own rate of corporation tax, it may be possible that the Scottish Parliament seeks to have devolution of corporation tax rates as well.
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Tracey Watts
Tracey is one of three tax partners at Albert Goodman, helping to manage a large team of tax compliance and consulting advisors. 
Tracey specialises in corporate tax matters, in particular advising on business reorganisations and transactions and in maximising claims such as capital allowances and research and development. A strong practical accounting background also means that Tracey heads up the partnership’s Tax Investigations group and she relishes the challenges being presented by the Revenue under their newly extended powers.

www.albertgoodman.co.uk
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